The Administrative and Regulatory State – Outline Spring 2005
I. Introduction – What is Regulation
a. Regulation: creation and enforcement of norms

i. 5 kinds of norms

1. common law

2. legislative

3. agency regulations

4. private ordering

5. customary norms

b. Rationales for regulations

i. Market efficiency

1. control “windfalls”

2. eliminate excessive competition

3. alleviate scarcity

ii. Collective action problems

iii. Externalities – bargaining problems

iv. Inadequate information

v. Redistribution of resources
vi. Promotion of non-market values – democratic aspirations

c. Sources of norms

i. Judiciary

1. following v. making law

1. make policy for short time – legis. step in

2. monitor legislation/administration – make sure not acting outside of authority (ultra vires)

1. set standards of behavior

3. importance of precedent

1. v. cases of first impression – Moving Targets
ii. Legislature

1. most legitimate source

1. elected

2. constitutionally lim’d in their power

3. court often decline to make decision so as to allow for legislation (in better position to make decision)

iii. Administrative Agencies

1. part of Exec. – even “independent” agencies (SEC)

2. possibly best informed

3. but subject to influence

1. risk of industry “capture”

4. lim’d by legislature and constitution – feed policy to legis.
5. combine legislative, judicial, and executive functions

6. Presidential power over agencies

1. Power to appoint – Art. 2, Sect 2., Cl. 2 – advice and consent of Senate

2. removal power, budget review, designation of chairs; 

iv. “People” acting officially

1. constrain ability of others to create norms
2. acting collectively, directly (Dec. of Indep.)

v. People acting unofficially

1. no ability to enforce

2. courts decide when to enforce

1. incidental ordering – contracts, promises, etc.

2. private ordering – private foundational agreements (charters, constitutions, by-laws)

d. Norms categorized by enforcement

	
	Common Law
	Legislation
	Agency Rules
	Constitutions
	Custom

	Government Action
(coercive)
	Common law crimes, encrusted common law (interpretational), collective harm - nuisance
	Prohibitions and entitlements
	Prohibitions and entitlements
	Prohibitions against states, duty to self regulate; able to proceed against another gov’t entity
	Completely unofficial, unenforceable by the gov’t  

EMPTY

	Private Action in the Courts
(coercive)
	Breach of Contract
	Legislated private right
	Rules adopted as common law standards; generally not valid, but some instances
	Prohibitions against government
	Private parties

may not call on gov’t to enforce

EMPTY

	Private, Unofficial Action
(not coercive)
	Arbitration, negotiation, mediation may use any norm
	may enforce but not coercively
	“. . .”
	“. . .”
	“. . .”


e. PEOPLE’S ENFORCEMENT MECHANISMS
i. Implied right of action (priv.) arise from agency authorizing law

1. admin. law context – APA; enabling statutes

ii. Defensive – agency takes action against you – defend self

iii. § 1983 – derives from priv. and immune. clause of 14th – what procedural and substantive restraints on regulatory action
1. for state action or action under color of state law (APA)
2. intended for civil rights – not things like foster care

3. civil remedy for viol. of any rights secured by Const. and laws; Thibodout – not only Const. but viol. of fed. laws

1. 1985 – Just. Blackmun – historical approach to 1983, context of Reconstruction; protection

iv. Common Law Writs – mandamus, certiorari, prohibition

v. Codification of Common Law Remedies – Art. 78
vi. Administrative Remedies/Administrative Review – provided by agency; often have to exhaust these first
vii. Judicial Review
viii. Lobbying
ix. Civil Disobedience
f. Interaction between sources and enforcement mechanisms

i. Int’l News Service v. The Assoc. Press, US, 1918
1. INS using AP stories in their paper w/o giving credit to AP

2. AP 

1. use of common law, constitutional law for property rights (Art. 1 § 8 – intell. Property), unfair competition arguments 
2. use of statutory/regul. law for copyright argument
3. case decided on common law – Holmes concurrence
1. unfair business competition – INS unfairly profiting from AP work; can’t hurt competition
4. dissent – Brandeis 
1. policy – regulation of industry should be legislative

i. investigatory machinery

ii. judiciary for case by case – overlook policy

iii. ex post/ex ante – judiciary backward looking

2. 1st amendment – freedom of press (14th Am. –enforcement)
g. Interaction between common law and statutory scheme

i. Formalism v. Realism

1. Formalism – textual analysis, set meaning to words, enacted law superior to common law (comes from authoritative source)

1. Brandeis and Holmes in INS – anti-formalistic

2. Realism – as much info from soc. sciences to help make informed decision

1. where precedent not controlling – look at social welfare

II. Lead Paint Regulation – Comparing Common Law and Enacted Rules
a. Approaches

i. Primary – removing it

ii. Secondary – public health, education, etc.

b. History

i. Legislatures slow to act

ii. Regulators slow to enforce

c. Antwaun A. v. Heritage Mutual Insurance Co., Wis., 1998
i. Landlord knows paint chipping, bldg. built before 1978 (regulation), boy ingests at his house and relatives

ii. Foreseeability test – avoid exposing tenants to unreasonable risk of harm (tort law)

iii. Common law principles – duty to investigate where know paint chipping

d. Juarez v. Wavecrest Management Team Ltd., Ct. App. NY, 1996
i. Baby ingests paint
ii. Common Law – landowner required to address a dangerous condition if she is under a statutory contractual duty to do so and has notice

iii. Kaye – Formalist

1. at common law – no duty in NY if exclusively occupied by tenant

2. focus on statutory obligation
1. interpret legislation narrowly – unless explicit, not read more into legislation than is there (duty if actual or constructive notice of lead – flaking paint)

iv. No affirmative duty to find out if child lives in apart.
e. Chapman v. Silber,  Ct. App. NY, 2001
i. Focus on contractual obligation
III. History of Regulation – Pre-1930 (Pre-New Deal)
a. Common Law Writs – methods of controlling administrative action

i. Writ of Mandamus – if official did something wrong

ii. Writ of Prohibition

iii. Writ of Certiorari – jurisdictional - does agency have right to make a particular determination

b. Before Civil War – theories driving regulation

i. commitment to free-markets (Adam Smith), opposition to monopolies, discomfort w/official regulation
c. Reconstruction

i. Increase in federal power – bolder regulatory schemes
1. school system, health and commerce

2. Federal occupation of the South

3. Advancement of Afr.-Amer. – 13th, 15th Amds. (slavery, male suffrage); regulate against de facto slavery (Jim Crow
4. Beginning of income taxes – progressive

ii. Liberty v. Social Welfare

iii. Guarantee of Freedom
1. 14th Amendment – due process, privileges and immunities, equal protection, universal citizenship
1. “All persons born or naturalized in the US and subject to the jurisdiction thereof, are citizens of the US and of the State wherein they reside. No state shall make or enforce any law which shall abridge the privileges and immunities of citizens of the US nor shall any State deprive any person of life, liberty or property, w/out due process of law; nor deny to any person w/in its jurisdiction the equal protection of the laws.”
2. Bill of Rights – due process clause – 5th Amend.
3. Article 78 – codification of writ of mandamus, certiorari and prohibition – way to control admin. action
1. only brought against official body or individual

2. mandamus – failed to perform duty required by law

3. prohibition – about to proceed in excess of jurisdiction

4. certiorari – decision out of jurisdiction or not supported by evidence
iv. Slaughter-House Cases, US, 1972
1. public health goals v. opening butcher industry to more people (ex-slaves)

2. great blow to Reconstruction – set constitutional limits (or lack thereof) for what could be done under official action in the name of protecting liberty
3. Majority: equal protection only applies to afr. Amer. , against privileges and immunities clause
1. police power ok unless interferes w/federally protected right

4. interference w/state power by feds – allowed if state denying a right that is guaranteed by fed. citizenship
5. exercise of legal interpretation when law is in state of flux

6. Bradley’s Dissent – legislative intent; monopoly, liberty

1. Procedural Due Process v. Substantive

i. Substantive – no amount of process can justify taking away of certain freedoms

7. little force, except preclude reliance on privileges and immunities clause as protection of these rights

v. Bradwell v. The State of Illinois, US, 1872
1. woman not admitted to Ill. bar association

2. not a “privilege” of citizenship to be admitted to bar – state has authority in this arena

3. Bradley’s concurrence: common law not recognize women – not intended by legislature, nor by the people when the Constitution was established (is this the correct method of interpreting the Constitution?)

vi. Writing Assignment 1 – regulation limiting hours in workweek – different for men and women (Patisserie Claude - 1915)

1. allow market to determine these things; right to K, liberty rights
2. stare decisis in favor of state’s right – but legis. intent, liberty balance between employer and employee

3. priv. and immune. clause dead letter after Slaughter House
vii. Lochner v. New York, US, 1905
1. man lim’d to 60 hours a week of work

2. Due Process – right of employee to agree to terms of employer – ability to K, work
3. State argument – right to K not unlimited, leg. Exercise of police power – public health interest

4. reasonableness test – were state’s activities directly aimed at police power ( no; look at means as related to end
1. police power not for regulating ordinary commerce

2. defense of liberty; market place liberty – stuck down marketplace regulation in name of DP
3. look at language and effect; not proclaimed purpose

5. Holmes Dissent – Rationale Basis Test
1. Const. not meant to impose 1 person’s econ. theory

2.  uphold legislation unless no rationale justification – legislature better body to make decisions

3. underestimation of regulatory needs of modern state
viii. Muller v. Oregon, US, 1908
1. women only work 10hr/day in factories, laundries, etc.
2. not absolute liberty to K under 14th ; imp. of women as mothers – women dependent on men
3. defense of state action
ix. Constitutional Constraints on Regulations

1. Fact Application
1. Carefully screened facts – cross-exam., oath
2. Facts can come from anywhere in making decisions – social facts
3. “judicial notice” – no test for this
i. can only take judicial notice of adjudicated facts that are stipulated to be not under dispute
4. adjudicative – trial like procedure for fact reg.
5. legislative – no process, facts from anywhere
x. US Public Regulation before 1930
1. Admin. state not entirely start w/New Deal

1. ICC – 1987, FTC – 1914

2. Progressive social welfare – child labor laws, wage laws, hours laws, consumer protection laws

i. From charity work to campaigns for pub. reform (professionalized)

IV. The New Deal

a. Frankfurter – The Task of Administrative Law – 1927
i. Efforts to reconcile judging/regul. w/ “traditional” legal system
ii. New social order – economic/technological change
1. requires legal change – base legal decisions/legislation in empiricism not broad legal principles – pragmatism, social inquiry
iii. shift from formalism to legal realism

iv. regulatory agencies need regulation – “people” are one form of this
b. Social Supports – SS, veterans benefits, conditional funding – cooperative federalism, Aid to Aged, Blind, Disabled
c. Progression from Lochner to Carolene
i. Roosevelt’s New Deal legislation – threat to enlarge court
1. Carolene – defense of regulatory power

ii. West Coast Hotel v. Parish
1. min. wage law violation of substantive due process

2. helped ct. understand mkrt realities, women employment
iii. Constitutional Moment: combination of public and legislative and judicial forces responded to changing economic times and to the crisis of the Depression with a simple turnaround in thinking about the contours of liberty

d. US v. Carolene Products Co., US, 1938
i. Fed. ban of interstate traffic in 1 or 2% milk

ii. Commerce clause, EP clause, 5th Amend. (no 14th – only state bx)

1. necessary and proper clause of Art. 1 Sect. 8 – powers of Cong.
iii. ct. persuaded that this is unhealthy and fraudulent – fair exercise of police power

iv. extreme deference to legislative decisions – rational basis test
1. presumption of constitutionality – unwillingness to second guess factual determination by legislature

2. test saying a gov’t regul. violated Due Process when it infringes on liberty or property of plaintiff and is w/out rational basis

v. Heightened Scrutiny - Footnote 4- narrower scope for presumption of rationality when legislation appears on its face to be w/in a specific prohibition of the Constitution
1. why need heightened scrutiny?

1. Rationality not good enough; fundamental rights of US citizen; legislation impairs political/judicial process – more judicial inquiry
2. categories for heightened scrutiny
1. Legislation w/in a specific const. prohibition; infringing an enumerated right

2. Legislation that restricts political processes

3. Legislation affecting discrete and insular minorities
V. Constraints on Regulation after Carolene
a. Substantive Due Process Constraints
i. Rationale Basis test

1. usually found as standard; most laws usually pass const. muster

2. cases that didn’t pass – TX law denying education for illegal immigrant children; Clayburn – zoning for retarded children; Romer v. Evans – prohibiting legislation protecting sexual minorities

1. weighted interests
ii. Players at this time – Reynolds (see below), Brandeis – progressive; advocated protectionist laws for female laborers, realist

1. Florence Kelly – head of Nat’l Consumer League

1. progressive – women’s activist

iii. Meyer v. Nebraska, U.S., 1923
1. pre-Carolene; law saying couldn’t teach any foreign language in school until 8th grade (reminis. of Lochner)
2. How const. limits govt’s ability to make decisions about care/educ./upbringing of children
3. Justice Reynolds – “lochnerian” justice – Lochner as honest baker who should be able to do his work
1. Nationalist; anti-Semitic; intolerant
4. parents right to control child’s upbringing; child’s right to learn language; teacher’s right to work
5. reasonable relation test – law fails; defending liberty
1. can’t be arbitrary, reasonable relation to legitimate state purpose
6. Pierce v. Society of Sisters – law struck down req. all children to go to public school – anti anything un-Amer.

iv.  Substantive Due Process rights

1. 14th Am: liberty includes right to K, right to bring up kids, and enjoying privileges recognized at common law as essential to orderly pursuit of happiness; children contributing to family/property – property right***
v. DeShaney v. Winnebago County Dept. of Soc. Ser., US, 1989
1. boy beaten by father – in coma, SS knew and did nothing

2. no Due Process right for state to protect from private violence – no positive rights
3. worried about efficiencies of institutions

4. argument against – once gov’t provides right, obligation of procedural due process/obligations

vi. Family Rights – 1923-1992

1. substantive due process not include right to 

1. not salute flag – Jehovah’s Witness -1940 – reversed 1943

2. strict scrutiny first applied - 1942

1. Skinner v. OK – can’t sterilize as punishment – basic and fundamental liberty interest (strict scr.)

3. Prince v. Massach – religion and family liberty – against child labor laws (not in keeping w/public sentiment at time)

4. 1960’s

1. right to marry protected; “zone of privacy” 1st mentioned for family/individual private life

i. Griswold v. Connecticut – zone of priv.

ii. Strike down contraceptive statutes

2. Stanley v. Illinois: right to relationship w/children is more fund than right to control their education

i. right to protect/preserve the relationship violated by presumption that unmarried father couldn’t have custody of child when mother dies even though family lived tog.

5. 1970’s

1. Yoder – 1972- Amish parents can take kids out of school after 8th grade

2. Roe v. Wade – privacy and liberty rights
vii. Planned Parenthood v. Casey, US, 1992
1. Justice O’Connor - upholding Roe v. Wade – right to choose, state interest in fetus and mother’s life; state power to restrict abortions after viability

2. “intimate choices central to personal dignity”

3. ever increasing number of rights – not in Const. but held sacred by people
4. undue burden test as opposed to strict scrutiny 
1. balance state’s interest in life against constraints in forcing state to protect life (DeShaney)

2. compelling state (state and private – interest in child and mother) and private interest
3. undue burden – similar role as reasonableness – judges bring in own ideologies

4. used for “specially protected rights” – not add new rights

5.  reaffirmed choice while identifying range of liberties

b. Procedural Due Process Constraints
i. Lassiter v. Dept. Of Social Services, US, 1972
1. no right to counsel for indigents in parental rights termination hearings – inherent bias; use case by case basis
1. these are not complicated cases

2. after Lassiter – standard of “clear and convincing” evidence for termination – civil standard (preponderance of evid.) not enough b/c of importance of rights involved

3. Neglect: failure to exercise min degree of care in providing for children
4. procedures now – best interests of child; reporting; etc. 

5. best answered by legislated and adjudicated facts

c. Summary of Tests

i. Strict Scrutiny – need compelling state interest and the least drastic means of achieving it (Slaughterhouse – not pass now)
ii. Intermediate Scrutiny – important state interest achieved by means reasonably tailored to it
1. used for specially protected rights; gender discrimination
iii. Rationale Basis – no rational person could have made decision to enact this statute

1. usual test – no specially protected interest

iv. Application HYPO – panhandling children – Soc. for Prev. of Cruelty to Children – parent interest in relation to child

v. Terry Schiavo HYPO – state interest in life v. personal autonomy 

1. substantive DP rights, separation of powers (legis. involve.)

vi. Importance of tests – framework for attorneys – argumentation and prediction – manipulation of test

vii. Cases use different language to articulate tests/standards
d. Effect of Subscribing Special Status to Right or Liberty
i. Heightened scrutiny of infringement per se (Casey); challenging state action that in itself infringes a right of choice or family integrity/autonomy

ii. Heightened scrutiny of a classification affecting the right (Skinner)
iii. Heightened sense of process due where right is at issue (Lassiter)

e. Mathews v. Eldridge Test

i. Balance private interest, state/gov’t interest, risk that procedure will lead to error
f. Separation of Powers

i. Delegation Doctrine
1. Textual Basis 
1. Art. 1 Sect. 8  - Congress shall have the power to make all laws which are necessary and proper for carrying into execution the following powers
2. Art. 1 Sect. 1 – All legislative powers herein granted shall be vested in a Congress of the US
2. concerns w/tyranny, expansion of executive, ducking difficult issues, accountability;
3. plain meaning – all powers, means all – no delegation
1. OR, if have ability to take back power after it has been delegated, still have legislative power 

2. OR, plain meaning means other branches do not have the power to take legislative power, not that the legislature does not have the power to delegate

4. concept of improper delegation started in 1930’s – improper delegation from legislature to Executive
5. “intelligible principle”
1. Hampton – 1928 – distinguishes from delegation (which is unconstitutional); but really is delegation
2. Schechter – no semblance of an intelligible principle (and Panama Refining)

i. Last time ruled illegal delegation

6. Thinkers

1. Madison – as long as whole of 1 dept. not poss. by same hands as possess another

2. Scalia – American Trucking – never ok to delegate

i. “We have almost never felt qualified to 2nd guess Congress regarding the permissible degree of policy judgment left to agencies”
3. Stevens - American Trucking – admits that deleg. 
4. Locke – legislators can’t make legislatures

5. Kenneth Colt Davis – ct. mistaken; deleg. is ok

6. Jefferson – prevailing view

i. “Nothing is so embarrassing nor so mischievous in a great assembly as the details of execution”

7. Thomas – questions finding intelligible principle

8. Rehnquist – some things too important to delegate

9. Tribe – necessary and proper clause gives power

ii. Industrial Union Department, AFL-CIO v. American Petroleum Institute (The Benzene Case), US, 1980
1. failure to comply with OSHA standard/regulation for exposure to benzene – measures 

2. occupational safety standard = measures “reasonably necessary or appropriate to provide safe or healthful employment and places of employment”
3. OSHA looked at this situation in a vacuum; interests only in workers, not balancing that legislature would have done (no cost/benefit really employed)
4. are administrative agencies overly zealous on behalf of those whom they want to protect v. being captured by those industries with whom they deal

5. not a clear line for what is/isn’t permissible delegation 

6. Rehnquist – Dissent - “too fundamental” of a power
1. problem – lose site of the bigger picture; Cong. best body to decide these questions
iii. Dwight Loving, 1992
1. army private murdered 2 cab drivers, caught by military and civilian authorities; Court Martialed – guilty under UCMJ – death or life imprisonment

1. Furman v. Georgia – unbridled discretion to decision-maker in regard to death sentence = violation of 8th Am (arbitrary/must have guidance)
2. Exec. Order – need 1 aggravating – look at mitigate.

2. Loving appealed – Exec. Order illegal implied delegation – legis. function to determine punishment for civilian crime
3. lost – Ct. upheld delegation – legis. can always trump Pres. – weakens separation of powers argument

VI. The People’s Role in Regulatory Schemes

a. Abstention Doctrine

i. The People’s Role (Congress’) - incentives
1. Cong. uses incentives to influence policy w/regard to states

1. Matching, funding schemes for favored programs

2. Spending power – Art. 1, Sect. 8 “Cong. shall have the power to provide for the general welfare of the US”

3. i.e. Child Welfare Program – ½ funding Cong.

4. Lassiter – states are required to make best efforts to re-unite a family before they decide to terminate parental rights and put a child up for adoption – not really required, but lose funding otherwise

ii. Different Doctrines

1. Pullman – wrong for fed ct to exercise power over state systems in situation where there might well be a determination that the power was unlawful by laws of state
2. Burford, ‘43 -decision not to interfere in a diversity action w/state of Texas, oil industry – “special circumstance”
1. Frankfurter – dissent - to deny a suitor access to the fed. dist. ct. is to deny a right to the fed. cts. based on diversity citizenship (forum shopping)
2. Federal courts should not rule on state law issues if:
i.  the ruling would interfere with the operation of state administrative agencies;
ii.   a case presents difficult questions of state law bearing on policy problems of substantial public importance and
iii. exercise of the federal review of the question would be disruptive of state efforts to establish a coherent policy.
3. Younger ‘71- thought constitutional issues could be adequately aired in state court proceeding – so federal intervention to stop this was improper
iii. Joseph A. v. Ingraham, 10th Cir., 2002, 

1. class action against NM Dept. of Human Serv. 
2. family ct. – Progressivist creation in 19th Century
1. until Warren era, informal – no rules of evid.; paternalistic v. Due Process concerns
2. Foster court review – overcrowded dockets
3. Younger abstention doctrine – interfering w/ongoing proceeding – foster care review

4. but can’t bring class action in foster care review – and affect systemic change
5. if applied Burford – would have allowed intervention
iv. Marisol A. v. Giuliani
1. Class action – against NYC child admin. agency
2. Claims
1. had a private right of action to enforce the federal conditions; agency rules
2. had state statutory claims
3. state and federal constitutional claims
3. Bertelli and Lynn – want abstention by fed.
1. Article 78 claim – narrower; not sue in fed. ct.
2. State legislature overall – outside perspective but still tied to the state; agency accountability

3. Tighten test for 1983, implied right of action

4. diff. btwn. priv. right of action under statutory scheme and 1983 action to enforce federal rights
1. enactments that create prohibitions and entitlements aren’t getting enforced and private citizens have a right to come to court and insist they are enforced

v. Administrator’s Plight – Bertelli and Lynn

1. have to act through others that cannot completely control

2. unclear problems; no solutions; inability to obs. outcome

3. need degree of autonomy

4. managerial responsibility – accountability, judgment, balance, rationality

5. if constantly being harassed w/claims– become inefficient

1. common interest (agency focus) v. individual problems (other enforcement actions)
6. need incomplete contracts – have indiv. judgment

b. Tests for Implied/Private Right of Action
i. Wilder v. Virginia Hospital Assn., US, 1990
1. req. that state pay Medicare providers at reasonable and adequate rates
2. not sufficient admin. scheme to w/draw 1983 action – no intent to foreclose seen in statute
1. private right of action conferred unless specifically foreclosed

3. deferential standard of review

4. 1983 – “Every person who, under color of any statute, ordinance, regulation, custom, or usage, of any State or Territory or the Dist. of Colum., subjects or causes to be subjected, any citizen of the US or other person w/in the juris. thereof to the deprivation of any rights, priv., or immune., secured by the Const. and laws shall be liable to the party injured in an action at law, suit in equity, or other proper proceeding for redress.”
ii. Souter v. Artist M., US, 1992
1. priv. indiv. enforce section of Adop. Assist. And Child Welfare Act – no right (fed. reim. Program)
1. reasonable efforts to prevent need for removal, make possible for child to return home
2. difficult to define “reasonable efforts”
3. congressional response to decision – overrule w/legis.
1. plan req. not per se unenforceable, reasonable efforts requirement is still unenforceable
4. here – no presumption of private right – P has burden

5. court as guarantor of rights v. gatekeeper to 1983 action
1. prevent too many cases, incentivize states to take action, identify of P (indiv. v. institution)
iii. Cort v. Ashe – requirements for private right of action
1. Plaintiff has to show for plaintiff’s special benefit for self and others similarly situated 

2. legislative intent to provide or deny a civil remedy

3. Not §1983 action since this has to be state action or under color of state law; resonates w/Reconstruction history

4. Right consistent w/statutory scheme
5. Subject matter more consistent w/state oversight?
iv. Blessing v. Freestone, US, 1997
1. collect and disburse child support according to approv. plan
2. need to plead w/particularity to determine if priv. right of action

3. if generally designed to give Secretary right of oversight – no right to sue

4. Scalia’s Concurrence – 3rd party beneficiary; contract btwn. Cong. and agency to give benefit to 3rd party – just beneficiary no contractual right to sue

v. Ocean v. Kearney, S.D. Fl., 2000
1. in foster care til 18, no GED, legal immig. status, or work

2. substantive and procedural due process claims

1. Fed Statute – Child Welfare Act – no notice/opportunity to be heard through case review

3. 1983 – state violation of fed. right not fed. law

4. wins on motion to dismiss – follow Wilder test (see below)

5. not as clear system as Wilder not as unclear as Souter
1. “case review” requirement
vi. Test for 1983 actions

1. Intended to benefit the plaintiff

2. Unless preference instead of binding obligation on state
3. unless it’s so vague and amorphous as to be unenforce.
4. exceptions
1. no enforcement rights created
2. Congress foreclosed enforcement in stat. enactment
VII. Theories and Obligations of Legislation

a. Three Theories  (think of APA hypo)
i. Madison – not get rid of but control function through rep. gov’t
1. groups of citizens united by common passion adv. to rights/interest of other citizens
ii. Pluralism – process is most important – allows for play btwn. diff. interest groups, results in legitimate outcome(not judged itself but as outcome of democratic process); normative judgment of process
1. Schuck- public interest can’t be nailed down – just interest of the speaker
2. focus on deal-making between groups
iii. Public Choice – Elhauge – descriptive 
1. group characteristics; free-riders
2. economic rationality  – people behave in self-interest
1. couch self interest in terms of public interest
3. game theory – agenda control
4. explains why certain groups present – others not
5. Brown Critique – ignores media and ideology influence
iv. Civic Republicanism –everyone work for common good, advocating how things should be, not describing how they are
1. come up w/something in public interest not indiv. interest
2. Seidenfield – deliberative process transform values and reveal commonalities shared by different citizens; normative
3. state acts only legitimate if further public interest
b. why important

i. inform argumentation 
ii. legal change is likely to harm the general public when the benefits of the change are concentrated and the costs are diffuse
iii. NJ School System HYPO

1. disadvantage school districts in low income neighborhoods
2. wealth as quasi-immutable trait – still deserves heightened scrutiny even though not in FN 4 group
3. violates EP clause b/c group didn’t have say in passage
4. Gerber – special scrutiny for certain liberty interests 
1. Learnfare – uses Aid to Familes w/Dep. Children as proxy for wealth
i. Problems w/proxy – come from gender law
ii. Intermediate scrutiny – imp. State interest
iii. No constitutional right to education – look at Public Choice theory – how group acts as player in system
	
	Concentrated Costs
	Diffuse Costs

	Concentrated Benefits
	Strong pref for and against
	Strong pref for, little against; Rent-seeker Paradise

	Diffuse Benefits
	Strong pref against, little for
	Little pref for and against


VIII. Legislative Interpretation

a. Church of Holy Trinity, US, 1892
i. illegal to insist importation of illegal immigrant for labor
ii. Cong. not intend against foreign pastors coming in
1. Not enforce in ways Cong. not intend/not in spirit of the law
b. US v. Marshall, 7th Cir., 1990
i. LSD dealers – mandatory minimums based on weight including carrier not only drug unconstitutional?
ii. No disproportionate pattern of enforcement; 

iii. Un-enacted proposals (amendments) not important – not go to weight of statutory language – technical analysis

iv. Posner – dissent – irrational not to separate – punish those selling more doses, not those w/heavier paper

1. looking at these or future defendants – influence interpret.
c. Rent Stabilization HYPO – elderly, those w/depedent children – include non-biological children?

i. What if no legal relationship –i.e. not covered by health insurance? What does dependent mean? Implication of legal relationship?
ii. Technical analysis – not say “their” children

iii. Public choice analysis – elderly powerful group, low-income w/children small, less powerful group – not group that PC suggests should be harmed
1. free-riders – NGO’s, people otherwise responsible for these people

2. landlords – party that is harmed

iv. ex-post v. ex-ante perspective (wanting to help Estelle)

d. How Legislative Process Actually Works
i. Adoption and Safe Families Act (ASFA)
1. Conditional funding to states for foster care – “reasonable efforts” 

1. Health and safety paramount concern

2. Reasonable efforts to preserve/unify families – reasonable efforts to follow plan
3. Clinton – modify reasonable efforts – shorten time-line for transfer to adoptive homes/back to parents

2. parties represented during legislative hearings – administrators, cultural groups, biological parents, adoptive parents, child advocacy groups, fed. budget, adoption advocacy groups, academics

3. History of ASFA – from family prot. to child protection
1. Scopetta
2. 19th century – institutional care

3. late 19th – min. standards of child-rearing

4. early 20th – progressive/women’s movement

5. 20th century Psycho-Social Theories

i. 30-50’s – professionalization of system
ii. 60-80’s – family preservation model

iii. 90’s – move towards permanence, earlier adoption/termination of parental rights

iv. best interests – maternal preference (now primary caregiver presumption)

4. Psychological Parent Theory

1. Anna Freud – separation is traumatic; parental autonomy – away from best interest
2. Benjamin – need early, short separations – growth

3. Psychological best interests standard – child’s sense of time, 

4. Backlash against joint custody

5. Legislative Factfinding

1. Agency expertise, social science, anecdotes, media, common sense, personal experience, perceived national norms, official traditions

2. who better to deal w? – cts. and legis. access to same info – not contested by legis. – but cts. have to wait for cases

6. Baby Ruth HYPO – application of enforcement mech.

e. Use of Legislative Histoy

i. English view – don’t use it (original US view) – only language of act itself matters

ii. Contemporary US view

1. textualist search for meaning

1. Scalia – A Matter of Interpretation
i. judges now – how to make rather than interpret law

ii. Important what lawgiver promulgated not what lawgiver meant

iii. Return to textualism

1. Smith v. US – purchased cocaine w/unloaded gun – does not mean should heighten punishment b/c used gun in commission of crime – look at plain and ordinary meaning
2. archeological search for intent

1. rank legis. documents

3. policy driven search for purpose

1. historical/social conditions evidence of purpose

4. free inquiry

1. realism and public choice empower judges where legislative market fails

5. the Eclectic Approach – Judge Harris – look at legis. individually and decide best way to interpret (common)

IX. Theories and Obligations of Administrative Rulemaking

a. Procedural Checks on Administrative Action/Sources of Admin. law
i. Requirement of authorizing statute
ii. Internal agency rules
iii. Common law requirements – written record, judicial review
1. has agency acted reasonably and w/in authority
iv. APA – federal and state

v. Constitutional Due Process – procedural, notice, hearing, etc. 
1. Lassiter
2. 14th and 5th Amend.

vi. notions of anti-delegation; separation of powers

b. Two Types of Admin. Action under APA (1946)
i. Rulemaking
ii. Adjudication
Basic APA Requirements (process est)

	
	Hearing on the Record Req
	Hearing on Record Not Req

	Rulemaking
	Formal §556-57
	Notice and comment (may be accomp by neg-reg)

	Adjudication
	Formal §556-57
	Informal (no req procedures though DP does and agencies and enabling statutes may)


iii. Determine whether formal or informal based on enabling legis., whether hearing is required
c. Formal Process

i. trial-type procedure – decision has to be based on something in the record (participants = Gods of Creation)
1. taking of evidence, examination/cross-examination of witnesses, oath, opportunity for confrontation
2. decision-makers bound by the record
3. evidence based review – substantial evidence standard 
1. deferential – if substantial evidence to support result considered in light most favorable to upholding outcome 
ii. need notice in Fed. Register
d. Informal Adjudication – pretty much unregulated

e. Notice And Comment (alternative to formal rulemaking)

i. Notice in Fed. Reg. (created by New Deal)
ii. Opp. for interested parties to comment, 
1. decision not based on record – can be based on agency expertise, unmentioned material in file
iii. issue of purpose and rational – 30 day holding period

iv. exception – The Loans, Grants, Benefits or Contracts Exception

1. social benefit/welfare regulations (controversial)
f. Negotiated Regulation (561)
i. Authorized in early 90’s – “public interest” determination

ii. Publication of sub., compensation, representation appl. accepted, 

iii. Subsequent notice and comment 
iv. Benefits – faster, less lawsuits; concerns – rent-seeking
g. Administrative and Legislative Rulemaking Distinguished

i. Accountability? Participation (not great in either instance), expertise, focus (agency not as transparent to gen. public); patterns of influence (people not great influence in either case)

ii. Applying 3 models to APA – 

1. pluralist – expand notice, not sole decision-maker (no room for deal-making, coll. Bargaining), not abuse term “public interest”; like negotiated regulation

2. civic republican – too much influence by public interest groups, biases of decision makers

3. public choice – systematically excluded groups, who has direct influence on decision-maker, 

iii. more procedures req. for admin. rulemaking than legislative

h. Rulemaking and Adjudication Distinguished

i. Intro

1. use of procedural due process as defense to agency action
2. for efficiency – want to mix rule-making/adjudication to deal w/reoccurring issues

3. process due depends on whether adj. or rulemaking

4. rulemaking – ex ante, adj. – ex post (but sets rules for future)
1. mechanism for market regulation and social welfare

ii. Challenges to Agency Action

1. arbitrary, enabling legis., unconstitutional delegation

iii. Londoner v. Denver, US, 1908
1. assessment fee for street in front of property – no notice

1. no hearings, only written submissions – which were ignored b/c they were too broad in scope

2. violation of proc. DP – right to be heard in person where delegation by legis. to admin. of tax matter; Mathews test
3. delegation prob – St. Bd. of Equalization– acting as admin not legislative body in making assessment ordinance

1. legislature could have made right decision – power of taxing (representative, consideration, knowledge)

4. adjudication case – so hearing required

5. Holmes dissent – pragmatist – impractical burden on legislature (pro-regulatory state)

1. Dissent in Lochner – need admin. agencies

2. Protection of procedural rights overzealous – should protect agency rulemaking/adjudication

iv. Bi-Metallic Investment Co. v. State Boards of Equalization, US, 1914

1. increasing value of all taxable property by 40% in Denver
2. Holmes - Const doesn’t req. all public acts to be done in town meeting or an assembly of the whole. General statutes w/in the state’s power are passed that affect the person or prop of individual, sometimes to the point of ruin, w/out giving them chance to be heard.” (same as doubling taxes)
3. distinguished from Londoner – this affects everyone, not select individuals
v. Southern Railway Co. v. Virginia, US, 1933
1. Legis. authorizes Hwy. Comm. to order construction overhead railway passes when “public safety/conv.” reqs.

2. need hearing, notice – ct. says no record of agency action v. when legislature takes action (delegation principle)

3. Dissent - lawful delegation as long as review no hearing req

4. What are states options? Different forms of regulation:
1. Tax RR? Admin. rule.? Comm. hearing? RR participate? Legislative standards? Punishment for non-compliance? License conditions? Gov’t own?

vi. US v. Florida East Coast Railway Co., US, 1972
1. Statutory standards – rate setting precedent, usually adjudication – ct. says rulemaking – less procedures (make Cong. happy)
2. Ct affirms its intention to req  very specific congressional lang before it will req the elaborate trial type hearing associated w/formal rulemaking

3. Allegheny Ludlum – turned industry standard into fed. regulation – if find RR car – send it back (encourage ownerships)

1. difficulty of rulemaking when industry opposed

2. no hearing required/elaborate procedures
4. Context of Cong. disgust w/long procedures

1. Peanut Butter Labeling 

2. Now procedure is sloppy – merging of adj./rulem.

3. *****today safe to assume that no statutes require hearing on the record b/c it isn’t favored

i. Administrative Rulemaking Process
i. Heckler v. Campbell, US, 1983
1. maid applied for disability benefits b/c of back problem

1. process – ALJ, no counsel, other jobs available in nat’l economy, ALJ uses grid

2. 5 part test - 

2. no right to hearing – not individualized assessment – doesn’t know what jobs are available

3. mix of rulemaking/adjudication – test of agency power to adjudicate through rulemaking - use guidelines (rule) in adjudication – efficiency gains acceptable – double shot at rulemaking
1. worry about combination of agency functions – rulemakings, adjudications

4. hearing required – but this qualifies, can use guidelines

1. only need indiv. hearing for things unique to indiv., not jobs in economy

2. enough procedural protection through notice and comment

ii. CL and Administrative Adjudication Compared
1. FARF as adjudication model
2. CL judges make law in the interplay of fact-filled instance and fact-denuded rule
1. CL judges make rules all the time
3. ALJs make law in the interplay of fact-filled instance and fact-denuded rule
1. Opp for ALJs to observe trends over time and crystallize them in the CL
4. ALJs may also rely on rulemaking process to determine recurring issues
1. Quasi-legislature
5. Admin law process = law can get made on 2 levels: the way it is in CL ct or an across the board determination
iii. Sullivan v. Zebley, US, 1990
1. disabled = unable to participate in gainful activity b/c of physical or mental impairment

1. child disabled = comparable severity

2. listing not acceptable, need functional analysis

3. grew out of Nixon Family Support plan – SSI was compromise w/Congress 
1. first and only fully funded federal program

2. wanted to support children not families – disabled children got benefits – not much thought to lang. 
4. Congressional Action After Case

1. “comparable severity” language repealed for “marked and severe functional limitations”

2. still use 3 part test – listed or functional equivalent

iv. Lincoln v. Vigil, US, 1993
1. decision of BIA to discontinue mental health program
2. w/in agency discretion and therefore not reviewable (701a2) , not subject to notice and comment – relates to agency management (exception 553a2)
v. American Textile Manufacturers Institute v. Donovan (The Cotton Dust Case), US, 1981
1. OSHA standard for dust exposure – best “tech. and econ. feasible” – industry/Exec. wants cost/benefit analysis

2. court uses feasibility test – standard which most accurately assures . . to extent feasible the no employee will suffer material impairment of health or functional capacity

1.  did agency interpret authorizing legislation correctly?
3. cost/benefit way of controlling regulatory zeal – wants standard that takes appropriate consideration of costs
4. Dissent – Rehnquist –? cost of life too important to deleg.

5. Dissent – Stewart – need substantial evidence standard

vi. Agency Standards

1. essentially codification of common law writs

2. 706 – reviewing court shall hold unlawful and set aside action
1. Arbitrary , capricious, abuse of discretion
2. Contrary to constitutional right

3. Unauthorized

4. W/out observance of required procedure

5. Unsupported by substantial evid in 556-57 matter or where req by authorizing statute

6. Unwarranted by facts where subject to de novo review

3. from indirect to direct concessions of authority
1. now courts acknowledge that agency’s are legislating – but now have to worry about the scope 
j. Interpreting Agency Rules

i. Chevron, Inc. v. Natural Resources Defense Council, US, 1984
1. court directly and dramatically addresses agency auth.
2. interpretation of “statutory source” in Clean Air Act – mean indiv. units or “bubble concept” – entire plant
1. meet emissions standards of statute
2. impact of economist on reg. – provide incentives
3. Two-part test

1. Has congress spoken directly?
2. If no, is agency construction based on permissible or reasonable construction of statute?
4. deferential to agency interpretation if no Cong. intent– appropriate branch for policy choices (Pres. is accountable to people)

1. also have discretion to change their minds

5. de jure competence – who assigned decision by law, presume conscious delegation
6. alternative to Chevron test – reasonable or arbr. interp.
k. Food & Drug Admin. v. Brown & Williamson Tobacco Corp., US, 2000
i. FDA does not have jurisdiction to regulate tobacco products 

1. Congress has this jurisdiction seen in legis., Cong. intent – do not want tobacco banned, too important to economy

ii. Justice O’Connor – FDA regulated drugs have to be safe and effective for intended use – clearly tobacco is not safe 

1. FDA would have to ban if allowed to regulate

iii. Breyer Dissent – FDA”s opinion could change, said wouldn’t ban, policy change w/new administration
X. Procedural Due Process in Agency Adjudications

a. The New Property – Reich, 1964
i. As US becomes more socialist in programs – need to find way to protect property other than government – potential for loss of liberty
ii. Largess (charity) needs to begin to do the work of property
1. change from reliance on private prop. to reliance on gov’t property
iii. Government controls wealth – subsidies, welfare, licenses
iv. Wealth – created by society, property –created by law

v. Need to limit agency discretion, have a relevance limit, maintain procedural safeguards, and not allow gov’t to “buy” const. rts.
b. Goldberg v. Kelly, US, 1970
i. SS benefits (largess) – not same right as property – no hearing, not controlled by Londoner
ii. Need hearing before benefits are terminated? yes – gov’t interest in efficiency, economy not enough
iii. Need timely notice detailing reasons; opp. to defend against action, representation (permitted not provided), decision on the record, impartial decisionmaker

iv. concerned w/threats to liberty
c. Mathews v. Eldridge, US, 1976

i. Termination of disability benefits
ii. Ok to have hearing after termination – loss not as great as in Goldberg, reliable process
1. extent of DP due related to extent of loss
iii. Balance hardships – great gov’t interest in efficiency/economy
1. gov’t, private, risk of erroneous outcome
iv. moving away from thinking trial model best for agency adj.

d. Drummond v. Fulton Country Dept. of Fam. & Child. Services, 5th Cir., 1978
i. Child in foster care – family (white) wants to adopt (biracial child)

1. agency consensus against adoption

ii. Case involving right of family – real property?

1. family relationship deserves special const. protection

iii. best interest matter of policy not fact – Drummonds had notice and hearing (Dissent – but no ability to respond)
1. majority says not based on race (Palmore not yet law)

1. but diff. than Palmore – foster family not natural 

e. Palmore v. Sidoti, 1984
i. Review of custody decision; mother in rel. w/black man (everyone else is white); relationship outside of marriage (selfish not unfit)

ii. Presumption of not changing custody

iii. Law cannot give effect to private biases (against interracial relationships); cannot use race classification to remove from natural mother 
f. Duchesne v. Sugarman, 2nd Cir., 1977
i. when child in state custody – need best interest determination before release child
ii. family integrity substantive due process right – Smith v. Offer
g. Friendly, Some Kind of Hearing, 1975

i. Response to euro. scorn at US agency hearings buried in process
ii. Elements of a hearing
h. Statistical Study of AFDC Fair Hearings in Wis., 1978

i. Doesn’t take into account effect of procedures on decision-making

ii. Small result of agency errors result in hearing

iii. No much success in challenging agency decisions

iv. Mediators most successful for established clients

v. Eldridge – less reliance on fair hearing

i. Reynolds v. Guiliani, S.D.N.Y., 1999
i. Seeking injunction preventing conversion of support centers to job centers

ii. 1983 – due process – is this privately enforceable? Wilder?

iii. Statutes sufficiently clear and concise to create right for P’s benefit

iv. New property in new world – states have more control, more privatization

v. Maybe case decided incorrectly – slackening of standards

vi. Safeguards against arbitrary action – even if wealth takes form other than property (liberty interest) – Cong. can’t take away protection of DP by naming benefits

1. liberty interest – applying Mathews in Lassiter
XI. Forms of Regulation

a. Clinton’s Executive Order
i. Didn’t want lobbying to be real notice and comment period
ii. Process btwn. Agency, Budget Office, and experts
1. Consid of non-regulation

2. Prob identification

3. Assessment of the prob’s signif

4. Coordination w/existing regul systems

5. Consideration of less restrictive alt (info or incentives)

6. C/B analysis

7. Expert consultation

8. Ends focus

9. State, local, & Tribal coordination

10. Intra-agency Coordination

11. Minimizing burden on society

12. Simplification

b. Heinzerling Critique of Morall Table, 1988

i. Excludes cost effective rules
ii. Masks value choices
c. Race and Adoption Regulation

i. Race as classification
1. one drop 
ii. Constitutional standards
1.  Plessy (separate but equal), Loving v. VA (purity of race), Brown v. Bd., Palmore
iii. Statutory standards –
1. Multi Ethnic Placement Act of 1996 – not deny placement on basis of race (amended 1994 – race as consideration)
iv. race and child development
1. psychological parent theory - continuity
v. race and concept of group harm

d. Conceptual Schemes as Working Tools

i. Categorized by Enforcement (or implementation) mechanism

1. government action: public law

2. private action in the courts:

1. officially enforceable private law

2. privately enforceable public law

3. private and unofficial action

ii. categorized by justifications

iii. changing views on legal process

1. formalism

2. realism

3. critical and multidisciplinary theories

iv. theories of regulation

1. pluralism

2. public choice

3. civic republicanism

v. theories of statutory interpretation

1. textualist search for meaning

2. archaelogical search for intent

vi. theories of agency function

1. the administrator’s light

vii. regulation categorized by control mechanism – how affects behavior in society (Breyer and Stewart)

1. private law as a deterrent or incentive

2. common law codified and/or modified by statute as a deterrent or incentive

3. prohibition & punishment – fees or taxes

4. command & control – licensing, info, price controls

5. ownership & management 

6. benefits & subsidies as incentives

1. positive & negative incentives

i. completely integrated into this system

ii. subsidies

iii. benefits

iv. taxes

v. licensing schemes

vi. information

vii. penalties

viii. applied to HYPO of child care

1. availability, affordability, quality

2. options – in home, relative, centers, etc.

3. trust market or government to regulate?

4. L’Ecole Maternelle
e. Nicholson v. Scopetta
i. Conclusion of everything – application of enforcement mechanisms
ii. system for identifying child abuse and responding to it by giving services to the family or removing the child
1. ex-boyfriend beats her up, goes to hospital, daughter w/babysitter, doctors contact ACS – take child
iii. Enforcement Mech.

1. 1983 – procedural and substantive DP – state or fed.

1. unequal enforcement

2. implied private right of action

iv. state response

1. abstention – especially if class action
2. passes strict scrutiny – compelling state interest
v. procedural DP – Mathews – family rights – highest protection

1. “heightened scrutiny”
